jockey between positions.  Moreover, it may often
be the case that an eligible miner is working in a
high paying job before the option is exercised.
Once the option is exercised, the right to retain
the previous rate of pay combined with limited job
and shift protections under this final rule should
encourage the miner to stay in the low dust position
at the mine.

45 Fed. Reg. at 80767-77.

MSHA's rulemaking comments show that Mullins was entitled
to reexercise his Part 90 rights when he made a bid for the
dispatcher's job.  Respondents fail to recognize the impor-
tance of Mullins1 reexercise of his Part 90 rights when he
made the bid for the dispatcher's job under article XVII (i) (10)
of the NBCWA.  It is clear from section 90.104 (b) , quoted a-
bove, that Mullins gave "up all rights under Part 90 until"
such time as he reexercised those rights.  Inasmuch as the sole
purpose of article XVII(i) (10) is to provide jobs in no more
than 1.0 milligram of dust to Part 90 miners, or letterholders,
Mullins would not have been entitled to bid for the job of
dispatcher under article XVII (i) (10) if he had not reexercised
his Part 90 rights prior to bidding on the dispatcher's job.
Therefore, it is incorrect for respondents to argue that re-
exercise of Part 90 rights has nothing whatsoever to do with
the award of a job in no more than 1.0 milligram of dust under
article XVII(i)(10) of the NBCWA.

D30's initial brief (p. 10) also argues that the com-
ments in MSHA's rulemaking proceeding show that it is incon-
sistent with the purpose of Part 90 for a miner to "jockey"
for the best job at the mine.  If one reads all of the com-
ments quoted above, it will be realized that MSHA did not say
that jockeying for the best position in low dust was inconsis-
tent with the purpose of Part 90.  MSHA simply stated that it
did not think that jockeying would occur because a miner's
concern for his health would cause him to elect to take a job
in no more than 1.0 milligram of respirable dust, rather than
continue working in more than 1.0 milligram of dust until a
vacancy occurred in a choice job located in a low-dust area.
Moreover, if a miner is able to perform a "choice" job in a
low-dust area, I can think of no reason why he should not be
given that job because he has already sacrificed his health
by having worked for his employer in a hazardous .environment.

A miner is not entitled to exercise his Part 90 rights
unless he is working in an atmosphere which has a concentra-
tion of more than 1.0 milligram of respirable dust.  That is
why Caudill argued in his grievance that Mullins1 job as
an electrician did not expose him to more than 1.0 milligram
of respirable dust because his job had not been sampled in
his "entire work area" (Exh. 18, p. 2) *  That contention was

1837ining toleast 3 milligrams of dust.  Mr. Ford's        *
